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§ 40.67 Refusals to test and
uncompleted tests.

(a) Refusal by an employee to com-
plete and sign the breath alcohol test-
ing form (Step 2), to provide breath, to
provide an adequate amount of breath,
or otherwise to cooperate with the
testing process in a way that prevents
the completion of the test, shall be
noted by the BAT in the remarks sec-
tion of the form. The testing process
shall be terminated and the BAT shall
immediately notify the employer.

(b) If a screening or confirmation test
cannot be completed, or if an event oc-
curs that would invalidate the test, the
BAT shall, if practicable, begin a new
screening or confirmation test, as ap-
plicable, using a new breath alcohol
testing form with a new sequential test
number (in the case of a screening test
conducted on an EBT that meets the
requirements of § 40.53(b) or in the case
of a confirmation test).

§ 40.69 Inability to provide an ade-
quate amount of breath.

(a) This section sets forth procedures
to be followed in any case in which an
employee is unable, or alleges that he
or she is unable, to provide an amount
of breath sufficient to permit a valid
breath test because of a medical condi-
tion.

(b) The BAT shall again instruct the
employee to attempt to provide an ade-
quate amount of breath. If the em-
ployee refuses to make the attempt,
the BAT shall immediately inform the
employer.

(c) If the employee attempts and fails
to provide an adequate amount of
breath, the BAT shall so note in the
‘‘Remarks’’ section of the breath alco-
hol testing form and immediately in-
form the employer.

(d) If the employee attempts and fails
to provide an adequate amount of
breath, the employer shall proceed as
follows:

(1) [Reserved]
(2) The employer shall direct the em-

ployee to obtain, as soon as practical
after the attempted provision of
breath, an evaluation from a licensed
physician who is acceptable to the em-
ployer concerning the employee’s med-
ical ability to provide an adequate
amount of breath.

(i) If the physician determines, in his
or her reasonable medical judgment,
that a medical condition has, or with a
high degree of probability, could have,
precluded the employee from providing
an adequate amount of breath, the em-
ployee’s failure to provide an adequate
amount of breath shall not be deemed a
refusal to take a test. The physician
shall provide to the employer a written
statement of the basis for his or her
conclusion.

(ii) If the licensed physician, in his or
her reasonable medical judgment, is
unable to make the determination set
forth in paragraph (d)(2)(i) of this sec-
tion the employee’s failure to provide
an adequate amount of breath shall be
regarded as a refusal to take a test.
The licensed physician shall provide a
written statement of the basis for his
or her conclusion to the employer.

§§ 40.71–40.77 [Reserved]

§ 40.79 Invalid tests.

(a) A breath alcohol test shall be in-
valid under the following cir-
cumstances:

(1) The next external calibration
check of an EBT produces a result that
differs by more than the tolerance stat-
ed in the QAP from the known value of
the test standard. In this event, every
test result of 0.02 or above obtained on
the device since the last valid external
calibration check shall be invalid;

(2) The BAT does not observe the
minimum 15-minute waiting period
prior to the confirmation test, as pro-
vided in § 40.65(b);

(3) The BAT does not perform an air
blank of the EBT before a confirmation
test, or an air blank does not result in
a reading of 0.00 prior to the adminis-
tration of the test, as provided in
§ 40.65;

(4) The BAT does not sign the form as
required by §§ 40.63 and 40.65;

(5) The BAT has failed to note on the
remarks section of the form that the
employee has failed or refused to sign
the form following the recording or
printing on or attachment to the form
of the test result;

(6) An EBT fails to print a confirma-
tion test result; or
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